The Native American Graves Protection and Repatﬁation Act (NAGPRA) was part
ofa larger movement to recognize and rectify government actions taking place over
enturies that had the goal of destroying Native American religions and cultures. For
most of American history, the United States government actively discouraged and
even outlawed the exercise of traditional Indian cultures and religions. For instance,
from the 1890s until the 1930s, the federal government outlawed the sun dance,
similar dances and religious ceremonies, and the practices of medicine men.2 It was
hot until the 1970s that Congress enacted the American Indian Religious Freedom
Act (AIRFA).3 Although not enforceable in court, AIRFA established a federal
policy to protect and preserve the right of Native Americans to believe, express, and
exercise their traditional religions, including access to sites, use and possession of sa-

cred objects, and the freedom to worship through ceremonials and traditional rites.#
In the late 1980s and early 1990s, an effort was made by Indian tribes and na-
tional Indian organizations, with the support of traditional practitioners, to put teeth
into this policy—to protect sacred sites and burial sites and the use of ceremonial
objects such as eagle feathers, and to repatriate human remains, as well as funerary
and sacred objects. In 1988, a broad-based national American Indian Religious
 Freedom Coalition (which became known as the AIRFA Coalition) was formed by
the Association on American Indian Affairs (AAIA), Native American Rights Fund
(NARF), and National Congress of American Indians (NCAI). Responding to the
 case of Lyng v. Northwest Indian Cemetery Protective Association,s in which the United
 States Supreme Court interpreted the First Amendment to the Constitution in a
manner that essentially precluded Native religious practitioners from using the First
_ Amendment to protect their sacred sites, the Coalition ultimately included numer-
ous Indian tribes, Indian organizations, and non-Native organizations, including
human rights, environmental, and religious organizations.
Atthat time, I was a staff attorney with AAIA and worked closely with other tribal
advocates and Congressional staff on this broad range of legislative issues, including
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what ultimately became NAGPRA. Simultaneously, I was working at the grass roots
level with traditional tribal leaders to protect sacred sites from destructive develop-
ment. Ever since, I have had the continued privilege of working on these profoundly
important issues critical to the well-being of tribal communities and the continua-
tion of tribal cultures.

Although the impetus for the creation of the AIRFA Coalition had been the Lyng
case, laws mandating repatriation became the initial focus of the coalition. During
1989 and 1990, a concerted national effort to enact such Jaws took place. The re-
sult was the passage of NAGPRA and the repatriation provisions applicable to the
Smithsonian in the National Museum of the American Indian Act (NMAT Act or
Museum Act),” probably the most significant accomplishments that arose as a result
of the efforts of this coalition.’

Historical background

Respect for the dead is a value shared by almost all cultures. It is an integral part of the
philosophical and legal structure of the United States, just as it is throughout most
of the world. As noted by one analyst: “[ American cases] all agree in principle: The
normal treatment of a corpse, once it is decently buried, is to let it lie . ... [No] system
of jurisprudence permits exhumation for less than what are considered weighty, and
sometimes compelling reasons.”

These principles are reflected in the laws of all fifty states and the District of
Columbia in statutes that regulate cemeteries, prohibit grave robbing, and ensure the
proper treatment of human remains. Many state laws seek to ensure that all persons
are entitled to a decent burial, regardless of their economic or social status.!0 In addi-
tion, judicially ereated common law protects the sanctity of the dead.!” Disinterment
is allowed only in the most unusual circumstances and under strict conditions set by
the courts.'?

Unfortunately, this legal structure failed to protect the grave sites and human
remains of Native peoples in this country, yet another aspect of historical discrimina-
tion against Native Americans. State laws did not protect unmarked Native graves
like they protected marked graves.? The laws also did not recognize that an entire
tribe may maintain a strong cultural connection with its ancestors; instead, the right
to protect human remains and grave sites under most laws was limited to the im-
mediate next of kin. The common law failed to take into account unique indigenous
burial practices such as scaffold, canoe, or tree burials.!* The law also failed to take
into account that many tribes were removed from their historic homelands, leaving
behind (involuntarily) their burial grounds.

For example, in Wana the Bear v. Community Construction, Inc., the court held
that a historic Indian cemetery was not a “cemetery” within the meaning of state
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temetery protection laws.15 In State v. Glass, the court held that older human skeletal
remains were not considered “human” for purposes of an Ohio grave robbing stat-
te.16 In Carter v. City of Zanesville, the court held that a cemetery may be considered
abandoned” when no further burials are taking place—a holding that ensured that
the burial places of relocated Indian tribes would not be protected.!”
_ The results of these policies and the inadequacy of the legal system have been
evastating to Native communities. Inventories prepared under NAGPRA have iden-
tified more than 180,000 human remains in the possession of museums and federal
gencies's (and under the Museum Act, another 18,000 have been inventoried by the
mithsonian Institution).!? Almost every Indian tribe has had their dead transported
into collections held by well-known institutions all across the country.
 The law also failed to protect against the transfer of huge quantities of cultural
property—sacred objects and cultural patrimony. One historian explained this

During the half-century or so after 1875, a staggering quantity of mate-
rial, both secular and sacred—from spindle whorls to soul-catchers—
left the hands of their native creators and users for the private and public
collections of the European world. The scramble . . . was pursued some-
times with respect, occasionally with rapacity, often with avarice. By the
time it ended there was more Kwakiutal material in Milwaukee than in
Mamalillikulla, more Salish pieces in Cambridge than in Comox. The
City of Washington contained more Northwest Coast material than the
state of Washington and New York City probably housed more British
Columbia material than British Columbia itself. . . . In retrospect it is
clear that the goods flowed irrevocably from Native hands to Buro-
American ones until little was left in possession of the people who had
invented, made, and used them.2®

The sordid history of how these human remains, funerary objects, and other cul-
tural items were obtained has been documented in recent studies. One such study,
he Bieder Report, was presented to Congress as an appendix to testimony submit-
ted by the Association on American Indian Affairs at a Senate Select Committee on
Indian Affairs hearing on NAGPRA.2! It is worth summarizing some of the findings
of that report.
. Dr. Bieder found that there were two primary reasons that Native American
human remains were collected by Euro-Americans. One purpose was to advance
certain scientific theories about the nature of the different races, particularly through
the now thoroughly discredited “science” of phrenology (the study of skulls).22
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Dr. Samuel Morton, often thought of as the founder of American physical an-
thropology, authored Crania Americana in 1839, which analyzed the cranial capacity
of the skulls of different races. He and like-minded scientists viewed this as a reflec-
tion of intelligence. Their conclusions were summarized by one phrenologist as fol-
Jows, “The general size [of the Indian heads] is greatly inferior to that of the average
European head; indicating inferjority in natural mental power.2? In order to obtain
these skulls, Morton and others actively sought assistance from “collectors” and this
activity took place even though the objections of Native peoples were well known >*

Later, the search for Indian body parts became official federal policy with the
Surgeon General’s Order of 1867. The policy directed army personnel to procure
Indian crania and other body parts for the Army Medical Museum, “the chief pur-
pose . .. in forming this collection is to aid in the progress of anthropological science
by obtaining measurements of a large number of skulls of aboriginal races of North
America”’? These theories provided “scientific support” for the manifest destiny pol-
icies followed by the United States during the nineteenth century—policies that led
to the relocation of Indian tribes and taking of tribal lands, and the aggressive policies
that decimated tribal populations and suppressed tribal cultures and religions.

Bieder also documented that a second reason for the acquisition of Native hu-
man remains and cultural items was a competition between museums as to which
could collect the most Indian bodies and “artifacts” These museums included many
of the most prominent museums in the United States, including the Field Museum of
Natural History in Chicago, the American Museum of Natural History in New York,
and the Smithsortian Institution.2

The means for obtaining bodies and grave goods were often unethical and unsa-
vory. The Bieder Report documents the stripping of whole villages of both artifacts
and human remains in the dead of night with the contents carted off to museums.
These actions were often taken with full knowledge that Indian people objected to
such actions, and those seeking to “excavate or seize” Indian remains were forced to
resort to surreptitious means to obtain them, because they knew that the affected
Indian people would resist the desecration of their burial sites.?” One 1892 account

of a rainy-night grave robbing of fifteen Blackfeet Indian graves is typical of what took

place:

[TThe burial place is in plain sight of many Indian houses and very near
frequent roads. I had to visit the country at night when not even the
dogs were stirring . . . after securing one [skull] T had to pass the Indian
sentry at the stockade gate which I never attempted with more than
one [skull], for fear of detection. ... On one occasion I was followed
by an Indian who did not comprehend my movements, and I made a
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circuitous route away from the place intended and threw him off his
suspicions. On stormy nights—rain, snow or wind and bitter cold, I
think [ was never observed going or coming, by either Indians or dogs,
but on pleasant nights—I was always seen but of course no one knew
what [ had in my coat . . . the greatest fear I had was that some Indian
would miss the heads, see my tracks and ambush me, but they didn’t.28

As Franz Boas, the famous American anthropologist, observed in the 1880s, “It
1s most unpleasant work to steal bones from graves, but what is the use, someone has
todoit”?

Jerry Flute, a former tribal chairman of the Sisseton Wahpeton Sioux Tribe and a

traditional practitioner of Dakota culture and religion, testified (as Assistant Director

ofthe Association on American Indian Affairs) about the Bieder Report at the Senate
. hearlng In his words, “This is a very difficult report for an Indian to read . .. It’s a
‘::‘yery sad account of the atrocities. It’s a shameful account of how museums—some
ofthe museums who were here today—actually competed with each other and hired
 people to rob graves of Native American people.’30 =
_ Some other examples of the failure of “collectors” to respect the basic humanity
f of American Indians included the boiling of bodies of recently deceased Indians by
 Army physicians and others to secure “fresh” skulls for museums3! and the retention
 of the bodies of four Inuit men and one Inuit girl who died in New York City in the
early part of this century by the American Museum of Natural History. In the latter
 case, not only were the bodies not properly buried, but a mock funeral was held to
 convince the surviving son of one of the men that proper funeral rituals were being
_ observed and that his father had been buried in accordance with Inuit custom.32

 These activities continued well into the twentieth century. For example, in the
;‘:‘late 1930s, scientists associated with the Smithsonian Institution descended upon
f\:Larsen Bay on Kodiak Island in Alaska and dug up a Native graveyard with more than
400 bodies and skeletons.33
I fact, beginning in 1906, federal law defined dead Indians interred on fed-
 erallands as “archaeological resources” and, contrary to long-standing common law
fprinciples, converted these dead persons into “federal property”3 Over the years,
 thousands of Indian dead were classified as “archaeological resources” and exhumed
as “federal property”3S These excavations rarely, if ever, involved the descendant
communities in the permit decisions. When tribes did protest, they found the courts
were not available to them as a means to seek basic human rights or property rights.
An example of how the American court system failed to protect basic tribal prop-
erty rights can be seen in the case of the Haudenosaunee (Iroquois) Wampum belts.
Wampum belts served the function of a written language for the Iroquois. By means
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of belts of colored beads, different events and ideas could be communicated through
the wampum belt. Elders familiar with the language of the wampum belts could read
these belts and pass along the history, beliefs, and laws of the tribe from one genera-
tion to the next. In the late nineteenth century, some wampum belts were sold to a
United States government official by an individual who had no right to transfer the
belts under tribal law since they were the property of the tribe. A court case was
brought in 1896; the tribe sought to have the wampum belts returned based upon
conventional theories of property law, conversion, and removal without permission.
The case was unsuccessful. The Haudenosaunee never gave up, however. The dispute
was ultimately resolved in 1986, not by court action, but by the museum reviewing
its own actions in receiving and Holding the belts and coming to an agreement after
consultation with the tribes.36

What led to NAGPRA: legislative history

In 1986, some Northern Cheyenne representatives discovered that almost 18,500
human remains were warehoused in the Smithsonian Institution.?” This discovery
helped serve as a catalyst for a national effort by Indian tribes and organizations to
obtain legislation to repatriate human remains and cultural items to Indian tribes and
descendants of the deceased.

Initial proposals provided for the creation of a Native American Museum Claims
Commission, which was intended to provide a mechanism to resolve disputes
between museums and Native Americans regarding the repatriation of “skeletal
remains, cultural artifacts, and other items of religious or cultural significance3$

However, in the 101st Congress, this approach was abandoned in favor of legisla-
tion that would directly require the repatriation of human remains and cultural arti-
facts, as well as the protection of burial sites. This is the approach that was ultimately
adopted by Congress when it enacted NAGPRA.

There were a few key events that preceded the enactment of NAGPRA. The first
event was the enactment of the National Museum of the American Indian Act®
(Museum Act) in November 1989. The Museum Act created a National Museum
of the American Indian within the Smithsonian Institution.*® The first draft of the
Museum Act in 1987 had included an inventory and repatriation requirement.*!
However, in 1989 as the act was gaining momentum, the bill had been watered down
to require only a study about repatriation.#? At that time, there was a discussion
within the Indian community about whether to insist upon stronger repatriation
provisions in the Museum Act. Jerry Flute, then acting Director of the Association on
American Indian Affairs, was a particularly strong advocate for this position. Based
upon his discussion with traditional people, he believed that repatriation was of the
utmost importance to Indian country, even more important than the creation of the




museum.*3 His advocacy on this issue convinced those who were fearful that a push
for a stronger repatriation provision might jeopardize the Museum Act. Indian or-
ganizations (including the three founding members of the AIRFA Coalition: AAIA,
NARF, and NCAT) and Indian tribes spearheading the effort decided to take a strong
position in favor of repatriation and were prepared to oppose the bill if it did not pro-
fide for repatriation. At a House hearing on the proposed Museum Act, Flute testi-
fied, “[Where the Smithsonian takes a position that there are few and maybe a small
group of people raising this issue, we feel that they are totally out of touch as to what
Indian people are actually feeling and how they view the issue of skeletal remains.™*
Then-Executive Director of the National Congress of American Indians Suzan Harjo
stated that while NCAI supported the establishment of the museum, “We are not
here to be the instruments of our own oppression.” She added, “The establishment of
the National Museum of the American Indian is the stuff of dreams, but the existence
of abeetle room [where flesh-eating beetles “clean” skeletons before they are stored
in cardboard boxes] in box upon box of skeletal remains of our people is the stuff of
nightmares.”#S In his written testimony, another witness on the same panel, NARF
ttorney Walter Echo-Hawk, stated, “There are many Trails of Tears and one of those
trails leads directly to the doors of the Smithsonian Institution.” 46
Ultimately, the Smithsonian Institution came to an agreement with Tndian lead-
ersand a stronger repatriation provision was included.*” The Museum Act required
the Smithsonian, in consultation with Indian tribes and traditional Indian religious
Jeaders, to inventory human remains and funerary objects in its possession or control.
The goal of the inventory was to identify the origins of such remains based upon the
est available scientific and historical documentation.*® If the tribal origin of remains
r objects were identified by a preponderance of the evidence, the Smithsonian was
equired to notify the Indian tribe,* and upon request of a lineal descendant or
culturally affiliated tribe, human remains and funerary objects associated with those
mains were required to be returned.>
 The Museum Act was considered an “important first step” in “rectifying injustices

done to Indian people over the years” and ensuring “that one day their ancestors will

finally be given the final resting place that they so deserve”s! In his statement during
debate, Senator John McCain specifically noted that this bill “sends a clear signal to
hose in the museum community who have dismissed repatriation as a transitory
issue that they would be wise to carefully consider the bills [ pertaining to museums
and federal agencies other than the Smithsonian] currently before the Congress.”*
The Museum Act was an important precedent for NAGPRA.%3

_ The second key event that took place preceding the enactment of NAGPRA was a
yearlono dialogue at the Heard Museum in Arizona, which included museum repre-
entatlves, scientists and Native Americans. In early 1990, the Report of the Panel for
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a National Dialogue on Museum/Native American Relations (“Panel”) was issued. The
major conclusions of the Panel were as follows:

The Panel found that the process for determining the appropriate
disposition and treatment of Native American human remains, funer-

ary objects, sacred objects and objects of cultural patrimony should
be governed by respect for Native human rights . . . The Panel report

indicated the need for federal legislation to implement the recommen-
dations of the Panel. The Panel also recommended the development
of judicially enforceable standards for repatriation of Native American
remains and objects . . . Additional recommendations of the Panel
included requiring regular consultation and dialogue between Indian
tribes and museums; providing Indian tribes with access to informa-
tion regarding remains and objects in museum collections; providing
that Indian tribes should have the right to determine the appropriate
disposition of remains and funerary objects and that reasonable ac-
commodations should be made to allow valid and respectful scientific
use of materials when it is compatible with tribal religious and cultural
practices.*

The legislative history indicates clearly that the Panel report “provided a frame-
work” for NAGPRA .55

NAGPRA legislative history: the process

NAGPRA was enacted after years of legislative efforts by tribal representatives and
their supporters,56 whose advocacy was based upon the widely held belief in tribal
communities that the graves of tribal ancestors should not be disturbed and,; in cases
where they have been disturbed, the human remains and funerary objects should
be returned to descendants for reburial or other culturally prescribed treatment.
Thus, the basic purposes of the statute were to declare that tribes and individual
lineal descendants have rights regarding the remains of their ancestors and certain
kinds of cultural property, and to establish procedures for vindication of these
rights. Achieving this goal was not easy. Many members of Congress started with
the presumption that Native human remains and cultural items were collectibles and
objects of study, and museums were the appropriate custodians for these objects.
The right of scientists to possess and study these objects was often taken for granted.

Tribal people needed to reframe the debate. They had to educate Congress about
their religious and cultural beliefs and their relationship with their ancestors. As part
of this process, sympathetic articles were generated in the mainstream press, which
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highlighted the plunder of items from grave sites and sometimes asked readers how
ﬁ they would feel if their grandmother had been dug up for scientific study without
 their consent.57
The final legislative product went through many iterations, partly because of the
refinement of the ideas and concepts that were incorporated into the legislation, and
' ibartly because of negotiations that took place between tribal representatives and
those of the scientific and museum communities.
 The bill that was ultimately enacted never lost its central focus: the need to pro-
vide redress to Native Americans whose human rights had been ignored. But it is
also true that the enacted bill reflected a compromise forged by representatives of the
niuseum, scientific, and Indian communities.58 In negotiating, the primary objective
ofthe tribal representatives was to ensure that the provisions dealing with human re-
- mains and associated funerary objects remained as strong as possible, since it was the
possession of tribal ancestors by museums and federal agencies that was the primary
atalyst for the tribal push for repatriation legislation. At the same time, those of us
involved believed that compromises were necessary to get the legislation enacted.
Indeed, the passage of NAGPRA was in doubt until the very end of the process.
_ Although by 1990 there was considerable momentum building in favor of a
repatriation bill, there were some influential people in the museum and scientific
communities who were very much opposed to a bill, and it is axiomatic that it is
far easier to block a bill than to pass one. Two influential national museum and sci-
entific organizations, the Society for American Archaeology (SAA) and American
Association of Museums (AAM), were willing to negotiate with tribal representa-
tives in response to the expressed intent of key senators to pass repatriation legisla-
tion.*® In part, they were fearful of legislation that might pass without their input; but
It was also the case that some of the individuals leading those organizations during
this time period had modified their views about repatriation as a result of the “educa-
tion” they had received from Native Americans. Thus, there was a narrow window
of opportunity to negotiate modest changes to build consensus behind the bill and
maximize its chances for passage. In order to obtain the support of the SAA, changes
were made to the definition of “cultural affiliation” and to the provision addressing

 the ownership and control provisions dealing with grave sites. In order to gain the
support of AAM, the definitions of “associated” and “unassociated funerary objects”

_ and “sacred objects” were changed; the inventory requirement was modified and par-
tiallyreplaced by a summary requirement; the standard for repatriating unassociated
funerary objects, sacred objects, and cultural patrimony was modified; and sections
were added concerning competing claims and the federal-tribal trust relationship, as
well as a museum “hold harmless” clause. (More details about some of these changes
are included later in this chapter when specific NAGPRA sections are discussed.)
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As it was, NAGPRA was passed on the last day of the 2nd Session of the 101st
Congress. Adjournment had been scheduled two or three weeks earlier, but had been
postponed due to an unrelated tax and budget dispute between President George
H.W. Bush and Congress. If not for this unexpected extension of the legislative ses-
sion, NAGPRA would not have passed in the 101st Congress.5

No one knows for sure what would have happened if the process had started over
in the 102nd Congress, but the result may very well have been a weaker NAGPRA. In
fact, shortly before NAGPRA passed, the American Museum of Natural History in
New York and a few other museums suddenly mobilized and were working to defeat
the bill, even though AAM had agreed to support NAGPRA. This is an indication
that if Congress had not passed the bill in the 101st Congress, the opposition forces
might have better organized themselves and pushed back more strongly against the
bill in the next Congress. It is from this perspective that the legislative process that
took place (as well as some of the compromises reflected in NAGPRA) should be
understood.

1t should also be noted that, for a number of years, the “preferred” approach by
legislators was to establish a case-by-case process for negotiating the return of human
remains and cultural items. Thus, the evolution of this earlier approach to legislation
mandating repatriation under certain circumstances was a big step forward, even
with the compromises that were made as part of the process.

NAGPRA legislative intent: an overview

OnNovember 16, 1990, the Native American Graves Protection and Repatriation
Act was signed into law.6' NAGPRA provides various repatriation, ownership, and
control rights over human remains and cultural items to descendants of a deceased
Indian individual and to Indian tribes and Native Hawaiian organizations.

NAGPRA is, first and foremost, human rights legislation. It is designed to ad-
dress the “flagrant violat[ion]” of the “civil rights of America’s first citizens.”62 When
NAGPRA was passed by the Senate, Senator Daniel Inouye stated that:

When the Army Surgeon General ordered the collection of Indian
osteological remains during the second half of the 19th century, his
demands were met not only by Army medical personnel, but by collec-
tors who made money from selling Indian skulls to the Army Medical
Museum. The desires of Indians to bury their dead were ignored . . .
When human remains are displayed in museums or historical societies,
it is never the bones of white soldiers or the first European settlers that
came to this continent that are lying in glass cases. It is Indian remains.
The message that this sends to the world is that Indians are culturally
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and physically different from and inferior to non-Indians. This is rac-
ism. In light of the important role that death and burial rites play in
native American cultures, it is all the more offensive that the civil rights
of America’s first citizens have been so flagrantly violated for the past
century. Even today, when supposedly great strides have been made to
recognize the rights of Indians to recover the skeletal remains of their
ancestors and to repossess items of sacred value or cultural patrimony,
the wishes of native Americans are often ignored by the scientific com-
munity . .. [and] met with resistance from museums . . . [TThe bill
before us is not about the validity of museums or the value of scientific
inquiry. Rather, it is about human rights . . . For museums that have
dealt honestly and in good faith with native Americans, this legislation
will have little effect. For museums and institutions which have con-
sistently ignored the requests of native Americans, this legislation will
give native Americans greater ability to negotiate.s3

NAGPRA was designed to create a process that would reflect both the needs
of museums as repositories of the nation’s cultural heritage and the rights of Indian
people. Congress believed that NAGPRA would “encourage a continuing dialogue
between museums and Indian tribes and Native Hawaiian organizations and . . .
promote greater understanding between the groups.”s+
Notwithstanding the accommodations made to scientific and museum interests,
however, it is clear that the central purpose of NAGPRA—in fact, in the end, the
fonly reason that it exists—was to rectify centuries of discrimination against Native
Americans. As Congress stated, NAGPRA was intended to “establish a process that
‘provides the dignity and respect that our Nation’s first citizens deserve.’6s Congress
viewed NAGPRA as part of its trust responsibility to Indian tribes and people, spe-
cifically stating that it “reflects the unique relationship between the federal govern-
ment and Indian tribes and Native Hawaiian organizations.”s¢ As such, the canons
of statutory construction applicable to Indian legislation apply here and warrant the
interpretation of any ambiguities in favor of Indian people,%” a canon of construction
similar to that applicable to other types of remedial civil rights legislation.68
NAGPRA applies in three different contexts: repatriation of items from the
collections of federal agencies and museums to tribes and to lineal descendants
* where known, protection of burial sites and “cultural items” located on federal
lands and “tribal lands;”70 and trafficking in Native American human remains and
_cultural items.”! The primary features of the Native American Graves Protection and
Repatriation Act of 1990 are summarized in the remainder of this article in order
. to show the myriad issues that had to be resolved or defined for its creation and to
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provide a fuller context for some of the chapters that follow. Of note, although there
are many parts of NAGPRA whose interpretation is clear, there are still issues that
arise, and it cannot be said that all of the issues surrounding NAGPRA's implementa-
tion have been settled.

The provisions of NAGPRA

Entities that have rights and responsibilities under NAGPRA. Lineal descen-
dants of a deceased Native individual, Indian tribes, and Native Hawaiian organi-
zations have rights under NAGPRA. “Lineal descendants” can be traced not only
through the common law system used by federal and state courts, but “by means of
the traditional kinship system of the appropriate Indian tribe or Native Hawaijan
organization.”” “Indian tribe” is defined to mean a tribe that is recognized by the
federal government.”3 The Review Committee has approved voluntary repatriations
to non-federally recognized tribes by federal agencies and museums, however.”
Recently adopted regulations permit repatriations to be made to such groups, but do
not require them.”® These dispositions may take place only if, after consultation, no
federally recognized tribe that could make a claim objects and the Secretary of the
Interior or their designee so recommends.”s

Although an overall reading of the law would suggest that any culturally distinct
tribal entity with the authority to decide traditional cultural issues should be able to

make a claim under NAGPRA, the commentary to the implementing regulations
indicates that bands, tribes, and other sub-groups should make NAGPRA claims
through an Indian tribe, rather than directly.”” Tribes have banded together and

established organizations to act collectively on their behalf.”s Indeed, many of the
claims that have been filed under NAGPRA have been joint tribal claims.”

“Native Hawaiian organization” is defined as an organization which (1) serves
and represents the interests of Native Hawaiians; (2) has a primary purpose of pro-
viding services to Native Hawaiians; and (3) has expertise in Native Hawaiian affairs.
The Office of Hawaiian Affairs and Hui Malama I Na Kupuna O Hawai’i Nei are
specifically included as Native Hawaiian organizations.80

NAGPRA's repatriation, inventory and summary requirements are obligatory for
federal agencies (except for the Smithsonian Institution, which is the subject of a
separate law, the Museum Act, as previously discussed8!) and all museums receiv-
ing federal funds, provided that they possess or control Native American cultural
items.® This would include a museum that is part of a larger unit that has received
federal funds, such as state and local governments, educational and other institu-
tions.®* Federal agencies and Indian tribes also have responsibilities in regard to sites
that contain human remains and Native cultural items that are located on federal and
tribal land.
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tems covered by NAGPRA. NAGPRA covers Native cultural items. Cultural
tems are defined as human remains, funerary objects, sacred objects, and cultural

. Human remains are not defined in NAGPRA, but the term has been interpreted
y the regulations to include bones , teeth, hair, ashes, and preserved soft tissue.84 The
egulations make clear that body items that were freely given or naturally shed by an
dividual (e.g., hair made into ropes) are not considered to be human remains.85
[0 date, human remains that have been repatriated pursuant to NAGPRA include
complete and partial skeletons, isolated bones, teeth, scalps, and ashes”86
- Funerary objects are “objects that, as part of the death rite or ceremony ofa culture,
re reasonably believed to have been placed with individual human remains either at
the time of death orlater . .. 87 The regulations make clear that objects placed near
human remains as part of a death rite or ceremony are covered by NAGPRA as funer-
ary objects, in addition to those placed with human remains, which is the explicit
statutory language. This provision reflects the variances in tribal funerary practices.
~ There are two categories of funerary objects: associated and unassociated.
“Associated funerary objects” includes two categories of objects: (1) Objects “rea-
sonably believed to have been placed with individual human remains either at the
time of death or later . .. as part of a death rite or ceremony” where both the human
remains and objects are presently in the possession or control of a federal agency or
museum. The remains and objects need not be in the possession or control of the
same agency or museum, only in the possession or control of a museum or agency so
that a connection between the objects and remains is possible; and (2) Objects “ex-
clusively made for burial purposes or to contain human remains.”® The “possession
o1 control” language indicates congressional intent to include objects consigned to
individuals or museums not covered under NAGPRA, if a federal agency or museum
covered by NAGPRA is responsible for the ultimate disposition of those objects.3?
~ “Unassociated funerary objects” are those funerary objects which were found
with human remains where (1) the objects can be related to specific individuals,
families, or known human remains or to a specific burial site of a culturally affiliated
individual; and (2) the human remains are not presently in the possession or control
of a federal agency or museum.%
Funerary objects that have been repatriated to date include beads, pottery, tools,
trade silver, weapons, and clothing.?!
“Sacred objects” are those objects that are (1) ceremonial in nature, and (2)
needed by traditional Native American religious leaders for the present day practice
of traditional Native American religions.?? This includes both the use of the objects

in ceremonies currently conducted by traditional practitioners and instances where
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the objects are needed to renew ceremonies that are part of a traditional religion.%3
The operative part of the definition is that there must be “present day adherents”
that need the items.9 Congress recognized that “the practice of some ceremonies
has been interrupted because of government coercion, adverse societal conditions,
or the loss of objects through means beyond the control of the tribe at the time.”95
Although part of the purpose of the definition was to reassure museums that not
everything in their collections would be considered “sacred,” at the same time the
definition was a groundbreaking definition from a tribal perspective. It recognized
that the ultimate determination of continuing sacredness must be made by the Native
American religious leaders themselves; they must determine the current ceremonial
need for the object. Thus, the term “sacred” is not defined explicitly in the legisla-
tive definition. Rather the definition will vary in accordance with the traditions of
the tribe or community.9 The regulations define “traditional religious leader” as a
person “recognized by members of an Indian tribe or Native Hawaiian organization,”
as an individual who is “responsible for performing cultural duties relating to the cer-
emonial or religious traditions of that Indian tribe or Native Hawaiian organization,”
orwho exercises “aleadership role in an Indian tribe or Native Hawaiian organization
based on the tribe or organization’s cultural, ceremonial, or religious practices.”??
Sacred objects that have been repatriated to date include “medicine bundles, prayer
sticks, pipes, effigies and fetishes, basketry, rattles, and a birch bark scroll”98

“Cultural patrimony” are those objects that have “ongoing historical, traditional, or
cultural impoxtance central to the Native American group or culture itself” and were
owned by the tribe, or a subgroup thereof such as a clan or band, and could not be
sold or given away by an individual. The object must have been considered inalien-
able by the Native American group when the object was separated from such group;
thus, tribal law or custom would be determinative of the legal question of alienability
at the time that the item was transferred.!00 Examples given by Congress of “cultural
patrimony” were the Zuni war gods and the Wampum belts of the Haudenosaunee. 10!
Items of cultural patrimony repatriated under NAGPRA to date include “a wolf head
headdress, clan hat, several medicine bundles, and ceremonial masks.”102

Responsibilities of museums and federal agencies for items in their pos-
session or control. When NAGPRA was enacted in 1990, it required museums
and federal agencies to complete an item-by-item inventory of human remains and
associated funerary objects!® in consultation with Native American governmental
and traditional leaders.1 As part of the inventory, the museum or agency was re-
quired to identify the geographical and cultural affiliation of each item, to the extent
possible, based upon information within its possession.!05 This provision did not
require museums to conduct “exhaustive studies and additional scientific research
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_to conclusively determine” culturalaffiliation.}% NAGPRA was not to “be construed
tobe an authorization for the initiation of new scientific studies of such remains and
 associated funerary objects or other means of acquiring or preserving additional
scientific information from such remains and objects.”197 Rather, NAGPRA'’s intent
was merely to require a good faith effort to identify cultural affiliation based upon
presently available evidence.108
Final notice was required within six months after the completion of the inven-
tory to all tribes that were reasonably believed to be culturally affiliated with human
remains or associated funerary objects in the possession or control of the museum or
agency.'® The notice had to include information about the circumstances surround-
_ ingthe acquisition of each identified item and information about cultural affiliation.110
NAGPRA broadly intended that all potential tribal claimants, including Native
- Hawaiian organizations, receive notice. A tribe or Native Hawaiian organization
that received, or should have received, notice could request additional background
information from the museum or agency relevant to the “geographical origin, cultural
affiliation, and basic facts surrounding [the item’s] acquisition and accession.”!1! In
addition, museums were required to make the inventory and identification process
available to the NAGPRA Review Committee for monitoring and review.!12
Inventories have been prepared pursuant to the statutory mandate, but even
though the deadline for completing inventories has long passed, there has not yet
been full compliance with the inventory requirement.!!3
NAGPRA also required that federal agencies and museums summarize their
collections of unassociated funerary objects, sacred objects and items of cultural pat-
‘ rimony. The summary was in lieu of an object-by-object inventory and required the
museum or agency to “describe the scope of the collection, kinds of objects included,
 reference to geographical location, means and period of acquisition and cultural affili-
ation, where readily ascertainable”!!# A consultation process with Native American
governmental and traditional leaders was required.!'S Upon request, all tribes and
Native Hawaiian organizations were entitled to obtain data pertaining to geographi-
al origin, cultural affiliation and acquisition and accession of these objects.!16
This was one of the major concessions made to museum interests during nego-

tiations. The museums believed that the costs of an item-by-item inventory of all

objects defined under the act would be exorbitant. Tribal representatives agreed to
limit the inventory requirement to human remains and associated funerary objects,
_ and replace it with preparation of a summary for other items covered by NAGPRA.

~ Repatriation of human remains and associated funerary objects. NAGPRA
requires federal agencies and museums to return human remains and associated
funerary objects as quickly as possible (1) upon request of a direct descendant of the
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deceased, or (2) upon request of an Indian tribe or Native Hawaiian organization
where the tribe or organization has a “cultural affiliation” with the human remains
and associated funerary objects.!1”

“Cultural affiliation” is a key term in NAGPRA. It is defined as “a relationship
of shared group identity which can be reasonably traced historically or prehistori-
cally between a present day Indian tribe or Native Hawaiian organization and an
identifiable earlier group.”!8 The House committee explained that this requirement
“is intended to ensure that the claimant has a reasonable connection with the materi-
als.”M? Congress recognized, however, that “it may be extremely difficult, in many
instances, for claimants to trace an item from modern Indian tribes to prehistoric
remains without some reasonable gaps in the historic or prehistoric record. In such
instances, a finding of cultural affiliation should be based upon an overall evalua-
tion of the totality of the circumstances and evidence pertaining to the connection
between the claimant and the material being claimed and should not be precluded
solely because of some gaps in the record.”120

Thus, in order for “cultural affiliation” to be established, it must be determined

that (1) it is likely that the remains are those of a member of a particular tribe or
group which existed at the time the deceased lived; and (2) there is a reasonable
connection (“shared group identity”) between the present-day tribe or organiza-
tion making the request and the earlier tribe or group based upon the totality of the

circumstances and evidence.!?! A finding of cultural affiliation is appropriate when
the evidence shows it is more likely than not that there is an affiliation.'?? Cultural
affiliation need not be established with scientific certainty.123

Cultural affiliation can be determined by 2 museum or federal agency through the
inventory process; the determination of cultural affiliation in an inventory should be
based upon information within the current possession of the museum or agency.}#*
Cultural affiliation may also be proven by a tribe or Native Hawaiian organization.
Many types of evidence can be used to prove cultural affiliation, including “geo-
graphical, kinship, biological, archaeological, anthropological, linguistic, folkloric,
oral traditional, historical, or other relevant information or expert opinion.”2s Thus,
traditional knowledge is considered as relevant to this determination as scientific
knowledge. Factors that may be relevant to a determination of cultural affiliation
include the cultural characteristics and biological distinctiveness of, and the produc-
tion and distribution of, material items by the earlier group and current day tribe.!26

The concept of a “shared group identity” was developed in negotiations with the
Society for American Archaeology (SAA). It was a middle course between the Senate
bill (S. 1980), which would have required a showing of a “continuity” of group identity,
and the House bill (H.R. 5237), which would have created a presumption of cultural
affiliation for all items that had been collected from tribal land or aboriginal territory.
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 In general, repatriation is not to be delayed pending additional scientific re-
search.!2” The only exception is in those circumstances where the item is “indispens-
ble for completion of a specific scientific study, the outcome of which would be of
major benefit to the United States”128 If this exception applies, the items must be
turned within ninety days after the completion of the study.!?9 There is no prohi-
bition, however, against voluntary agreements between claimants and agencies or
museums that would permit additional studies or other arrangements in regard to
cultural items. 130
_ The other exception to the requirement that human remains and associated
funerary objects be “expeditiously returned” after cultural affiliation has been deter-
mined is a situation where multiple requests for a cultural item are made and the
federal agency or museum “cannot clearly determine which requesting party is the
most appropriate claimant”!3! In such a case, the federal agency or museum may
retain the item until the parties agree upon chsposmon (with the Review Committee
available for a mediating role) or the dispute is resolved by a court of competent
urisdiction.'32
As for human remains and associated funerary objects whose cultural affilia-
tion cannot be determined, NAGPRA provides that the statutorily cpeated Review
_Committee!33 compile an inventory of culturally unidentifiable human remains
_and recommend “specific actions for developing a process for disposition of such
remains.”'3 The Review Committee’s recommendations are to be made “in consulta-
tion with Indian tribes and Native Hawaiian organizations and appropriate scientific
‘and museum groups.”'35 This issue was referred to the Review Committee because
there was “general disagreement on the proper disposition of such unidentifiable
remains. Some believe that they should be left solely to science while others contend
hat, since they are unidentifiable, they would be of little use to science and should be
uried and laid to rest.”136
The Secretary of the Interior recently issued regulations based upon the recom-
‘mendations of the Review Committee.!3” A museum or federal agency must offer
to return any culturally unidentifiable human remains in its possession that were
originally removed from land that is currently tribal land or the aboriginal land of a
particular tribe.138 Before these remains are returned, there must be a consultation
process involving all such tribes, which must start within ninety days of a request for
repatriation by a tribe or an offer by the museum or agency to return culturally un-
identifiable human remains.!3? Aboriginal land includes lands recognized by a final

judgment of the Indian Claims Commission or the United States Court of Claims,

atreaty, act of Congress, or executive order.'*0 (Most land in the United States has
been recognized as aboriginal land through one of these legal mechanisms.) In some
 cases, the consultation may result in a finding of cultural affiliation. Where this does
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not happen, it is anticipated that tribes will agree upon a disposition in most cases. If
tribes cannot agree, the regulations provide that claims from a tribe from whose tribal
Jand the remains were removed would have the first priority, followed by claims from
tribes that are aboriginal to the area.!*! This is similar to the way in which the statute
treats human remains discovered and unearthed on tribal or federal land after 1990

The regulations acknowledge that some of the so-called “culturally unidentifi-
able remains” may be culturally affiliated with tribes not recognized by the federal
government. The regulations permit repatriations to be made to such groups, but
do not require them.!** The regulations also permit museum and federal agencies
to rebury the human remains under state or other law if no tribe agrees to accept
control.!43 Both of these dispositions may take place only if, after consultation, no
federally recognized tribe that could make a claim objects and the Secretary of the
Interior or his designee so recommends.}#4 The regulations also recommend, but do
not require, repatriation of culturally unidentifiable associated funerary objects on
the same basis as human remains.'*

Repatriation of unassociated funerary objects, sacred objects, and cultural
patrimony. The act requires museums and federal agencies to repatriate unassoci-
ated funerary objects, sacred objects, and cultural patrimony pursuant to a four-step
process.

First, the claimant must show that the item claimed is an unassociated funer-
ary object, sacred ebject, or item of cultural patrimony.}#6 Once it has been shown
that the item meets one of these definitions, cither the cultural affiliation must be
determined!47 or, in the case of sacred objects and items of cultural patrimony, the
requesting tribe or Native Hawaiian organization must show that the object was

previously owned or controlled by the tribe, organization, ora member thereof.1*8 A

direct lineal descendant may also request repatriation of a sacred object.!*? If a tribe

or Native Hawaiian organization is making a claim to a sacred object based upon
prior ownership or control by a tribal member, as opposed to the tribe, the claimant
st show that no identifiable lineal descendants exist or that the lineal descendants
have been notified and have failed to make a claim.’$°

The third step in the process requires a claimant to present “evidence which, if
standing alone before the introduction of evidence to the contrary, would support
a finding that the federal agency or museum did not have the right of possession” of
the items.}S" Since the original “transfer” of many of these objects occurred when re-
cordkeeping of such transactions was virtually nonexistent, and because of the near
impossibility of proving that a Jegal document does not exist, evidence, by necessity,
may include oral traditional and historical evidence, as well as documentary evi-

dence. In making its prima facie case, the claimant is entitled to “records, catalogues,
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relevant studies or other pertinent data” possessed by the federal agency or museum
that relate to “basic facts surrounding acquisition and accession” of the items being
claimed.152
“Right of possession” means “possession obtained with the voluntary consent of
an individual or group that had authority of alienation”!s3 This term was intended
“to provide a legal framework in which to determine the circumstances by which
_amuseum or agency came into possession of these . . . objects,”!5* and is designed
to ensure that the object did not pass out of tribal, or individual Native American,
possession without appropriate consent.!s3
Right of possession is based upon the general property law principle that “an
individual may only acquire the title to property that is held by the transferor”!5
_Authority to alienate would be determined by the law of the governmental entity
'having jurisdiction over a transaction.!s” In most cases, the initial transfer of the item
out of tribal control would most likely be governed by tribal law or custom.!5¥ The
definition does not apply only in the rare instance where its application would result
in a Fifth Amendment taking of private property for a public purpose without just
compensation.!$® Where there would be a taking within the meaning of the con-
stitutional provision, applicable federal, state, or tribal law would apply.t® In this
rare instance, however, the party asserting a Fifth Amendment taking would first be
required to obtain a ruling from the Court of Claims upholdingsuch an assertion,
before federal, state, or tribal laws would be used to replace the statutory standard.!é!
If the claimant surmounts these three hurdles, the fourth step places a burden
upon the museum or agency to prove that it has a right of possession in regard to the
items in question.!¢? If the museum or agency cannot prove right of possession, the
unassociated funerary object, sacred object, or item of cultural patrimony must be

returned unless the scientific study or competing claims exceptions apply.

An example of how the right of possession provisions work in practice was a case
involving a sacred Hawaiian spear rest in the possession of a museum owned by the
city of Providence, Rhode Island. I represented Hui Malama I Na Kupuna O Hawai'i
* Neiand the Office of Hawaiian Affairs in this case. Whether the item in question had

been obtained with the consent of the Native Hawaiians was an important issue. To
meet the initial prima facie burden, the Native Hawaiians introduced evidence before
the NAGPRA Review Committee about Hawaiian history, specifically information
that prior to 1819 it would have been extremely unlikely that an item such as this
_ would have been freely given away. This information was combined with informa-
tion about the ship captain that was the likely source of the “gift” to the museum’s
predecessor in interest (the Franklin Society), including the fact that the two ships
that he had commissioned were in Hawaii in 1815 and 1818. The Native Hawaiians
asserted that this testimony constituted a prima facie case that the museum did not
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have right of possession and that the burden should be shifted to the museum to
prove right of possession. The case was ultimately settled and legal findings on right
of possession were never made. Nonetheless, this is an instructive example of how
these legal provisions can play out in the context of an actual repatriation.

Protection of embedded human remains and cultural items. Burial sites
located on federal land and tribal lands are covered by NAGPRA.163 “Burial site”
as defined in the statute includes “any natural or prepared location, whether be-
low, on, or above the surface of the earth, into which as a part of the death rite or
ceremony of a culture, individual human remains are deposited”164 In addition,
the regulations clearly recognize rock cairns, funeral pyres, and other customary
depositories for human remains which may not fall within the ordinary definition
of a grave site.}65

“Federal land” is defined as non-tribal land controlled or owned by the United
States, including lands selected by, but not yet conveyed to, Alaska Native corpora-
tions and groups pursuant to the Alaska Native Claims Settlement Act of 1971.166

“Tribal land” is defined to include (1) all lands within the exterior boundaries of
a reservation, whether or not the land is owned by the tribe, Indian individuals, or
non-Indians, (2) all dependent Indian communities, and (3) any lands administered
for Native Hawaijans pursuant to the Hawaiian Homes Commission Act of 1920, as
amended, and the Hawaii Statehood Bill.}67

Of note, the commentary to the regulations clarifies that lands held in trust by
the United States for an Indian tribe that are not within a reservation boundary or
an Indian community are considered to be federal lands.'® The regulations exclude
non-tribal land within reservation boundaries if application of the statute to thatland
would constitute the unconstitutional taking of land without just compensation.!¢?

Whenever a party intends to intentionally excavate a burial site on federal or

tribal land, that party must obtain a permit pursuant to the Archaeological Resources
Protection Act (ARPA).170 An ARPA permit may be issued by the agency managing
the land upon which a burial site is located or, in the case of tribal lands, by the Bureau
of Indian Affairs.}7! In order for a permit to be issued, the applicant must be “quali-
fied” and the undertaking must be designed to advance archaeological knowledge in
the public interest. The “resources” remain the property of the United States and the
permittee must agree to preserve them in an appropriate institution (except where
NAGPRA provides for ownership or control by tribes, Native Hawaiian organiza-
tion, or lineal descendants). Finally, the activity must not be inconsistent with the
applicable land management plan.}7?

If tribal lands are involved, the items may be excavated only after notice to, and
consent of, the tribe or Native Hawaiian organization.!”? If federal lands are involved,
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the items may be excavated only after notice and consultation with the appropriate
tribe or Native Hawaiian organization.!74
Where buried cultural items are inadvertently discovered as part of another activ-
ity, such as construction, mining, logging, or agriculture, the person who has dis-
 covered the items must temporarily cease activity and notify the responsible federal
agency in the case of federal land, or the tribe on whose land the site is located in the
case of tribal land.!7S In the case of Alaska Native Claims Settlement Act lands (still
owned by the federal government and considered federal land) selected by, but not
cbnveyed to, the Alaska Native corporation or group,'78 that corporation or group is
the appropriate organization to be notified.!”? When notice is provided to the federal
agency, that agency has the responsibility to promptly notify the appropriate tribe or
Native Hawaiian organization.!”® Activity may resume thirty days after the secretary
of the appropriate federal department (the Secretary of the Interior if authority has
béen so delegated) or the Indian tribe or Native Hawaiian organization certifies that
notice has been received.!” The activity that resulted in the inadvertent discovery
. may also resume prior to the thirty-day period specified in the statute, if a written
_agreement on a recovery plan is executed by the Indian tribe or Native Hawaiian or-
ganization and the federal agency prior to the expiration of the thirty-day period.180
This requirement muist be included in federal leases and permits.!8! Other federal
agencies may delegate their responsibilities under this provision to the Secretary of
the Interior.182
The intent of this provision is to “provide for a process whereby Indian tribes . . .
have an opportunity to intervene in development activity on federal or tribal lands
- in-order to safeguard Native American human remains, funerary objects, sacred
 objects, or objects of cultural patrimony . . . [and to afford] Indian tribes . . . thirty
days in which to make a determination as to appropriate disposition for these human
_ remains and objects.”183
_ The commentary to the regulations indicates that one goal of NAGPRA is “in situ”
. preservation, and that this should be considered whenever possible.!8 However, “in
sitn” preservation of sites is not required by NAGPRA or the regulations, except in
 the case of intentional excavations on tribal lands where the required tribal consent
has not been obtained.!8 This is a significant limitation of NAGPRA, particularly
where a site is considered to be an “obstacle” to completion of an unrelated devel-
k opment project. Nonetheless, the ownership and control rules established by the
statute, laid out in the following summary, diminish the incentive to excavate such
sites simply for the purpose of excavation.
The regulations spell out in detail the notice and consultation that is required in
 the case of excavations on federal lands. Consultation is meant to be a process involv-
ing open discussion and joint deliberation.’8¢ Written notice must be sent prior to
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the issuance of any approval or permit, proposing a time and a place for meetings and
consultation, and describing the planned activity, its location, the basis for believing
that excavation may occur, the government’s proposed treatment, and disposition of
the objects which are to be excavated.

This notice must be sent to any known lineal descendants, Indian tribes, and
Native Hawaiian organizations that are likely to be culturally affiliated with the items
at the site, any Indian tribe which aboriginally occupied the area where the activity
is taking place, and any Indian tribe or Native Hawaiian organization that may have a
cultural relationship with the embedded items.'$” Written notification should be fol-
lowed by telephone contact if there is no response within fifteen days of the notice.!88

At the consultation, the federal officials must (1) provide a list of all lineal
descendants, Indian tribes, and Native Hawaiian organizations that have been con-
sulted, and information stating that additional documentation on cultural affiliation
is available if requested;!8? (2) seek to identify traditional religious leaders (although
tribal officials are under no obligation to identify such leaders), lineal descendants,
and culturally affiliated Indian tribes and Native Hawaiian organizations, as well as
methods for contacting lineal descendants; (3) obtain the name and address of the
tribal contact person; (4) obtain recommendations on how the consultation process
should be conducted; and (5) identify the kinds of objects that may be considered
unassociated funerary objects, sacred objects, and cultural patrimony.190

Federal agencies are required to develop written action plans following consulta-
tion which include the following information: (1) the kinds of objects considered
cultural items, (2) the information that will be used to determine custody and how
items will be disposed of in accordance with that determination, (3) the planned
care, handling, and treatment (including traditional treatment) of cultural items, (4)
the planned archaeological recording and analysis of items and reports to be pre-
pared, and how tribes will be consulted at the time of excavation.!?!

The regulations also encourage the development of comprehensive agreements
between Indian tribes, Native Hawaiian organizations, and federal agencies which
would “address all federal agency land management activities that could result in the
intentional excavation or inadvertent discovery” of NAGPRA items, and establish
processes for consultation and determination of custody, treatment, and disposition
of such items.’"?

In the case of inadvertent discoveries, the responsible federal official must be
immediately notified by telephone in the case of federal land, or the tribal official
in the case of tribal land. Telephone notification must be followed by written con-
firmation.193 In the case of federal lands, the federal official has three working days
to certify receipt of the notification, take steps to secure and protect the items, and
provide notice to the same categories of tribes and Native Hawaiian organizations
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specified in the intentional excavation section.!%* The regulations governing con-
ﬁltation are similar to those pertaining to intentional excavations, and specifically
ncourage tribal-federal agency agreements in terms of specific discoveries and more
generally in advance of a project that involves an area that could include such sites!9s
and require the agency to develop a written plan for excavation within a thirty-day

period in the case where excavation is necessary.!9

Ownership and control rights. Under NAGPRA, Indian tribes, Native Hawaiian
organizations, or descendants of the deceased will usually have ownership and con-
trol over human remains and cultural items which may be discovered or excavated on
federal and tribal lands in the future, regardless of whether such discovery or excava-
tion is intentional or inadvertent.197
In the case of human remains and associated funerary objects, any lineal descen-
dant of the buried person has the initial right of ownership or control of that person’s
remains and funerary objects associated with the remains.!% Where descendants of
the human remains and associated funerary objects cannot be determined and in
the case of unassociated funerary objects, sacred objects and items of cultural pat-
rimony, NAGPRA establishes the following rules. (1) The tribe or Native Hawaiian
organization owns or controls all cultural items discovered on tribal land, 19 (2) In
the case of federal land, the tribe or Native Hawaiian organization with the closest
cultural affiliation to the items has ownership or control.200 Agreements between
tribes regarding disputed items are possible and the NAGPRA Review Committee
may serve as a mediator if there is an intertribal dispute 201 (3) Where cultural affilia-
tion of the items cannot be established, but the objects are discovered on federal land
‘which the Indian Claims Commission (ICC)22 or United States Court of Claims
(now known as the United States Court of Federal Claims) has determined to be
the aboriginal land of a particular tribe, the tribe which obtained the judgment has
the right of ownership and control over the items unless another tribe can show a
stronger cultural relationship.203
~ The limitation of aboriginal land to land that has been recognized by an ICC or
Court of Claims judgment was the result of negotiations with the SAA. Their con-
cern about aboriginal land as a concept was that it would be so broad that continual
disputes would arise regarding which tribes might make a claim. Tying an aboriginal
land claim to specific legal determinations was meant to provide more certainty to
 the process. At the same time, the provision allowing a tribe with a “closer cultural
connection” to make a claim was added in recognition that ICC and court judgments
are linked to particular time periods, and that grave sites discovered from different
time periods might have a closer connection to a tribe other than the one with the
ICC or court judgment. Thus, the provision on “closer cultural connection” was
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meant to increase the chance that the most appropriate tribe would ultimately have
ownership of, or control over, the item and/or human remains.

Prior to transferring ownership or control of embedded cultural items to lineal
descendants, tribes, or Native Hawaiian organizations, the federal agency must pub-
lish at least two general notices of the proposed disposition, a week apart, in a news-
paper circulated in the area of removal and, if applicable, the area where the members
of the tribe or organization reside. Transfer may not take place until thirty days after
the second notice. If competing claimants come forward, the proper recipient must
be determined in accordance with the statutory preferences.204 The transfer of items
must take place using appropriate procedures that respect traditional customs and
practices.20

Unlike the regulations dealing with repatriation from museum and federal
agency collections, there are no time limits placed upon the transfer of excavated
items to the appropriate claimant. Indeed, the notice provisions and the written
plan requirements build a significant delay into the process beyond the thirty days
contemplated by the NAGPRA statute itself, during which various types of recording
and analysis can occur.2%¢ For that reason, these regulations have been viewed by
some as a questionable interpretation of the statute, which unduly delays the transfer
of items to tribes.

There is no time limiffor submitting a repatriation claim.20” However, a claim is
waived if it is made after a valid repatriation of human remains or cultural items has
already taken place.2%8 If more than one tribe makes a claim and the federal agency
cannot clearly determine which party is the appropriate claimant, the agency may re-
tain the item until the parties agree or a court decides who should receive the items.2%

The statute provides that Native American ‘cultural items not claimed pursuant
to these provisions will be disposed of in accordance with regulations adopted by
the Secretary of the Interior, in consultation with the Review Committee established
by the act.210 These regulations have not yet been promulgated. (See Chapter 2 for
a further explanation of the process followed to promulgate NAGPRA regulations.)

Trafficking. NAGPRA prohibits trafficking in Native American human remains for
sale orprofitunless the remains have been “excavated, exhumed, or otherwise obtained
with full knowledge and consent of the next of kin or the official governing body of
the appropriate culturally affiliated Indian tribe or Native Hawaiian organization.2H
This prohibition applies to human remains wrongfully acquired at any time, whether
before or after the enactment of NAGPRA. It also prohibits trafficking in funerary
objects, sacred objects, and items of cultural patrimony obtained in violation of the
act.?'2 This section may be violated by removing cultural items from federal or Indian
lands without a permit or in a manner inconsistent with the ownership provisions
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n NAGPRA.2!3 This provision in NAGPRA applies only to wrongful acquisitions
after the date that NAGPRA was enacted (November 16, 1990). Of course, existing
state or federal law involving theft or stolen property would be available should an

individual have obtained possession of a cultural item by such means before or after
the enactment of NAGPRA 214 Violators are subject to a fine of up to $100,000 and
face up to a one-year jail sentence for a first offense; subsequent violations subject the

offender to a fine of up to $250,000 and a maximum of five years in jail. 2%

NAGPRA Review Committee. NAGPRA provides for the appointment of a
Review Committee to monitor and review the implementation of the act.2!¢ The
Review Committee consists of seven members: three are appointed by the Secretary
of the Interior from nominations submitted by Indian tribes, Native Hawaiian orga-
nizations, and traditional Native American religious leaders (at least two of the three
must be traditional Native American religioﬁs leaders); three are appointed by the
Secretary of the Interior from nominations submitted by national museum organi-
sations and scientific organizations; and one person is chosen from a list compiled
by the other six members.2)7 Federal officers and employees may not serve on the
committee 248
The Review Committee’s functions are to monitor the inventory and identification
process,*'? upon request, make findings relating to the cultural affiliation and return
of cultural items and to help resolve disputes between interested parties,*® compile
an inventory of culturally unidentifiable human remains and make recommenda-
tions as to an appropriate process for their disposition,??! consult with the Secretary
of the Interior in the development of regulations to implement NAGPRA, > make
recommendations as to the future care of repatriated cultural items,??® and submit an
annual report to Congress.?**

Other provisions. An Indian tribe, Native Hawaiian organization or individual, or
other entity with protected rights under NAGPRA can file a lawsuit to enforce the
provisions of NAGPRA if there is a violation of the act.?** Once a written claim has

been submitted and denied, this constitutes “exhaustion of remedies,” and a claiming
party may seek review of the determination by a federal court.226 Federal courts have

authority to issue any necessary orders.??” The claiming party also has the option
to seek review of the denial by the NAGPRA Review Committee before pursuing a
court remedy. The Review Committee’s findings are non-binding, but may be used
a5 evidence (similar to an independent expert’s opinion) in any subsequent court

proceeding.??® If a museum repatriates an item in good faith, however, it is not li-

able for claims against it predicated upon a claim of wrongful repatriation, breach of
fiduciary duty or public trust, or violations of state law.22
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Tribes and Native Hawaiian organizations also retain any pre-existing proce-
dural or substantive legal rights which they may have possessed before NAGPRA .23
NAGPRA is not meant to limit the general repatriation authority of federal agen-
cies and museums.23! Further, NAGPRA does not preclude agencies or museums

from entering into agreements with tribes and organizations regarding any Native

American objects owned or controlled by the museums or agencies.?3?

NAGPRA provides for the Secretary of the Interior to assess civil penalties
against museums that do not comply with the act.233 The amount of the penalties
are determined by (1) the archaeological, historical, or commercial value of the item
involved; (2) economic and noneconomic damages suffered by an aggrieved party;
and (3) the number of violations.?3¢

To facilitate implementation, NAGPRA authorizes the Secretary of the Interior
to make grants to museums to undertake the inventory and summary, and to tribes
and Native Hawaiian organizations to assist them in repatriating cultural items.?33

Conclusion

After centuries of discriminatory treatment, the Native American Graves Protection
and Repatriation Act finally recognizes that Native American human remains and
cultural items are the remnants and product of living people, and that descendants
have a cultural and spiritual relationship with the deceased. Human remains and
cultural items Zzan no longer be thought of as merely “scientific specimens” or
“collectibles.”

NAGPRA is a part of a larger historical tragedy: the failure of the United States
government, and other institutions, to understand and respect the spiritual and
cultural beliefs and practices of Native peoples. Governmental policies that threaten
Native American religions are not merely historical anachronisms, but continue to
have an impact upon contemporary Native Americans. While much progress has
been made in the twenty years since NAGPRA was enacted, sites sacred to traditional
Indian religious practitioners are still threatened with destructive development and
craftsman producing items for ceremonial use sometimes still have eagle feathers
seized from them by federal law enforcement officials. It is important that the poli-
cies of the United States continue to move in the direction of protecting the practice
of traditional Native American cultures.

The law provides the legal standards, framework, and the process, but the ac-
tual results rely largely upon those with the actual knowledge: the tribes and Native
Hawaiian organizations. NAGPRA was human rights legislation at its core, but its
goal was also to foster cooperation and understanding. Where it has worked well,
museumns and federal agencies have begun to work with tribes in all areas of their
domain that should or could involve tribes.
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~ NAGPRA was unique legislation because it was the first time the federal
government and non-Indian institutions were required to consider what is sacred
from an Indian perspective. NAGPRA is a law that has served as an example to the
world and as a catalyst for other countries to address these fundamental issues of
uman dignity. In fact, article 12 of the United Nations Declaration on the Rights
of Indigenous Peoples (UNDRIP), which has been unanimously endorsed by all of
he nations of the world that have considered it, provides that “Indigenous peoples
ave .. . the right to the use and control of their ceremonial objects; and the right
to the repatriation of their human remains . . . States shall seek to enable the access
and/or repatriation of ceremonial objects and human remains in their possession
hrough fair, transparent and effective mechanisms developed in conjunction with
indigenous peoples concerned”” If not for NAGPRA, it is very unlikely this concept
would have been embraced by the international community. Thus, NAGPRA has
hada profound impact not only in the United States, but in the area of international
ndigenous human rights, as well.
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