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National Native Organizations Respond to Reply Briefs in Brackeen v. Bernhardt 

(Portland, Ore., February 20, 2019)—In reply briefs filed yesterday with the United States Court of 

Appeals for the Fifth Circuit in the case Brackeen v. Bernhardt, the United States and defendant tribal 

nations reaffirm the constitutionality of the Indian Child Welfare Act (ICWA). The briefs also underscore 

why ICWA’s protections continue to be vital for Native children and families.  

For over 40 years, ICWA has acknowledged the inherent right of tribal governments and the critical role 

they play to protect their member children and maintain the stability of families.  

Brackeen v. Bernhardt is the lawsuit brought by Texas, Indiana, Louisiana, and individual plaintiffs, who 

allege ICWA—a federal statute that has been in effect for more than 40 years and has helped thousands 

of Native children maintain ties to their families and their tribes—is unconstitutional. It is the first time that 

a state has sued the federal government over ICWA’s constitutionality. The lawsuit names various federal 

agencies and officials as defendants, and five tribal nations (Cherokee Nation, Morongo Band of Mission 

Indians, Navajo Nation, Oneida Nation, and Quinault Indian Nation) also have intervened as defendants. 

In addition, amicus briefs in support of ICWA were filed on behalf of 325 tribal nations, 21 states, several 

members of Congress, and dozens of Native organizations, child welfare organizations, and other allies. 

ICWA is constitutional.  

The U.S. Constitution specifically gives Congress the power to legislate for the benefit of Native people 

and tribal nations. ICWA falls within that constitutional authority because it applies only to children who 

are either citizens (referred to as “members” in ICWA) of a federally recognized tribe, or who are both 

eligible for citizenship and the biological child of a tribal citizen parent. In addition, Congress has enacted 

laws concerning Native children from the earliest days of the United States government. ICWA provides a 

productive framework for states and tribal nations to partner in protecting the health and well-being of 

Native children. 

ICWA ensures that Native children and families receive the services they deserve.  

There is a long history of Native children being removed from their families and communities without 

sufficient reason and often with little consideration of the rights of either the Native children or their 

families. Before ICWA was enacted in 1978, as many as one out of every three Native children was 

removed from their home. ICWA has helped to reduce these alarming removal rates and helped more 

Native families stay together. Child welfare research clearly shows that children are best served by 

preserving connections with their birth family and community. Child welfare experts across the country are 

working together with tribes, states, and allies to continue implementing and protecting ICWA as the “gold 



              

 

standard” in child welfare law and ensuring Native children and families receive the services they 

deserve. 

Striking down ICWA would not only be wrong as a matter of law; it also would have devastating real-world 

effects by harming Native children and undermining the ability of child welfare agencies and courts to 

serve their best interest.  

Evidence shows that ICWA’s framework achieves better outcomes for children. National Native 

organizations stand with tribal nations and non-tribal ICWA allies to take action to protect ICWA and end 

the unnecessary removal of Native children from their families, tribes, and communities.  

A copy of the reply brief of the Federal Defendants can be found here, a copy of the reply brief of the 

Intervening Tribes (Cherokee/Morongo/Oneida/Quinault) can be found here, a copy of the reply brief of 

the Navajo Nation can be found here. 

# # # 

About the National Indian Child Welfare Association 

The National Indian Child Welfare Association works to support the safety, health, and spiritual strength of Native 

children along the broad continuum of their lives. NICWA promotes building tribal capacity to prevent child abuse and 

neglect through positive systems change at the state, federal, and tribal level. For more information, 

visit www.nicwa.org. 

About the National Congress of American Indians: 

Founded in 1944, the National Congress of American Indians is the oldest, largest and most representative American 

Indian and Alaska Native organization in the country. NCAI advocates on behalf of tribal governments and 

communities, promoting strong tribal-federal government-to-government policies, and promoting a better 

understanding among the general public regarding American Indian and Alaska Native governments, people and 

rights. For more information, visit www.ncai.org. 

About the Association on American Indian Affairs: 

AAIA is the oldest non-profit serving Indian Country protecting sovereignty, preserving culture, educating youth and 

building capacity. The Association was formed in 1922 to change the destructive path of federal policy from 

assimilation, termination and allotment, to sovereignty, self-determination and self-sufficiency. Throughout its 96-year 

history, the Association has provided national advocacy on watershed issues that support sovereignty and culture, 

while working at the grassroots level with Tribes to support the implementation of programs that improve lives on the 

ground. For more information, visit www.indian-affairs.org. 

About the Native American Rights Fund: 

Since 1971, the Native American Rights Fund (NARF) has provided legal assistance to Indian tribes, organizations, 

and individuals nationwide who might otherwise have gone without adequate representation. Throughout its history, 

NARF has impacted tens of thousands of Indian people in its work for more than 250 tribes. NARF has defended the 

Indian Child Welfare Act (ICWA) for decades, and will continue to do so. For more information, visit www.narf.org. 
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