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Native Country, July 24, 2026—For nearly 60 years, Section 106 of the National Historic 
Preservation Act (NHPA) has embodied a formal commitment between the United States and 
Native Nations. Before the federal government undertakes or authorizes actions that may 
affect places of historic, cultural, or religious significance, it must engage Native Nations 
through meaningful government-to-government consultation. This obligation is neither 
administrative formality nor courtesy; it is rooted in the inherent sovereignty of Native 
Nations, recognized in the United States’ constitution, and carried through by the federal 
government’s treaty and trust responsibility to Native Nations. It recognizes that Native 
Nations possess unique knowledge, legal rights, and cultural responsibilities that no other 
government or interested party can replicate.  

The Association on American Indian Affairs – the longest serving national Native non-profit – 
is in unmistakable opposition to the Advisory Council on Historic Preservation's (ACHP’s) 
proposed revisions to the Section 106 regulations. These revisions eliminate consultation 
required by law, prioritizes buildings over living cultural spaces, shortens all timelines and 
provides only discretionary reviews that support a developer, and is beyond the authority 
granted to ACHP by Congress. We urge the ACHP to reject their revisions before its 
scheduled vote and recommit to a regulatory structure that honors sovereignty, strengthens 
meaningful consultation, and fulfills both the letter and the spirit of the National Historic 
Preservation Act. 

These proposed revisions are being presented as efforts to modernize and streamline federal 
permitting; however, they are far from that. In practice, they would fundamentally restructure 
the Section 106 process by replacing meaningful consultation with agency-controlled 
documentation, expanding agency discretion, and delegating federal consultation 
responsibilities to non-federal project applicants, and reducing the role of Native Nations in 
decisions affecting their own cultural heritage. Rather than strengthening the federal 
government's relationship with Native Nations, these revisions diminish Native participation 
in ways that threaten both the integrity of the consultation process and the protection of 
irreplaceable cultural heritage. The proposal represents a significant departure from the 
structured consultation process that has long defined Section 106 and would systematically 
remove Native Nations from meaningful decision-making. 



 

 

 
At its core, this proposal reflects a troubling shift in the federal government's understanding 
of its relationship with Native Nations. Native Nations are not stakeholders, nor are they 
advocacy organizations. They are sovereign governments whose political status is recognized 
by the United States Constitution, treaties, federal statutes, executive orders, and 
longstanding judicial precedent. Government-to-government consultation is not a 
discretionary policy preference; it is a legal and fiduciary duty flowing from the federal trust 
responsibility. Regulations that diminish that relationship weaken not only Native sovereignty 
but also the legitimacy of federal decision-making itself. 
 
These proposed revisions are deeply rooted in the United States’ long history of federal 
paternalism imposed upon Native Nations. For generations, federal policies were built on the 
false premise that the United States could decide what was best for Native Peoples, define 
the value of their lands and culture, and authorize the taking or destruction of their sacred 
places without free, prior and informed consent, and without meaningful consultation with 
the Nations affected. The same rhetoric animated Manifest Destiny, under which federal 
expansion was treated as inevitable, while Native Nation sovereignty, Traditional Knowledge, 
and relationships to place were treated as obstacles to be displaced or ignored. 
 
Section 106 has never been exclusively about preserving historic buildings or archaeological 
sites. For Native Nations, it is one of the few laws that operationalizes the federal trust 
responsibility by requiring meaningful government-to-government consultation before 
federal actions may irreversibly affect sacred places, traditional cultural properties, and other 
places of religious and cultural significance. Consultation exists because Native Nations retain 
inherent sovereignty, not because agencies choose to solicit public opinion. The proposed 
regulations invert this fundamental principle by transforming consultation from a required 
government-to-government obligation into an increasingly discretionary process. Native 
Nations are reduced from sovereign governments with legally protected rights to optional 
participants whose voices agencies may choose to ignore. 

Equally troubling is the proposal's narrowing of what qualifies as a protected historic 
property. Native cultures have never understood history as something confined to buildings 
or monuments. Sacred mountains, rivers, springs, forests, migration routes, cultural 
landscapes, and traditional gathering places are living cultural resources that embody 
generations of knowledge, ceremony, and identity. The proposed regulations establish 
restrictive definitions that privilege the built environment while excluding many of the 
landscapes and places that Native Nations have always understood to be culturally and 
spiritually significant. By prioritizing physical infrastructure and built structures over living 
cultural landscapes, these revisions marginalize traditional knowledge systems and 
undermine Congress’s intent that Section 106 provide meaningful consideration and 
protection for places of traditional religious and cultural significance. 

The proposed regulations also weaken the very structure that has made Section 106 an 
effective conflict-resolution process for decades. Meaningful consultation requires early 
engagement, reciprocal dialogue, transparency, adequate time for Native Nation evaluation, 
and an authentic effort to resolve concerns before decisions are made. These revisions 
instead replace structured procedural safeguards with greater agency discretion, making it 
easier to substitute generalized environmental review under National Environmental Policy 



 

 

Act (NEPA) for the government-to-government consultation process envisioned under the 
National Historic Preservation Act. Imposing rigid, shortened administrative timelines and 
encouraging shortcut reviews will inevitably produce arbitrary and uninformed agency 
decisions. These changes would fundamentally restructure Section 106, eliminate many of its 
standardized procedural safeguards, and produce inconsistent implementation across 
federal agencies, leaving Native Nations with fewer protections and less certainty.  

The proposed revisions also raise serious legal concerns regarding the scope of the Advisory 
Council on Historic Preservation's authority. Congress assigned distinct responsibilities under 
the National Historic Preservation Act, including the National Park Service's longstanding 
responsibility for determining and interpreting what constitutes a historic property eligible for 
protection. By effectively redefining historic properties through regulation, the ACHP takes 
the liberty of exceeding their statutory authority and altering statutory standards that 
Congress entrusted to the National Park Service. This proposal represents a significant 
departure from the historical division of authority established under the NHPA.  

These revisions will not create efficiency; rather, they will create conflict. When consultation is 
weakened, agencies lose opportunities to identify concerns early, avoid harm, and develop 
lasting solutions. Meaningful consultation has never been an obstacle to responsible 
development. It is one of the federal government's most effective tools for reducing conflict 
before irreversible harm occurs. 

The Association on American Indian Affairs calls upon the Advisory Council on Historic 
Preservation to reject these proposed revisions in their entirety.  

We urge the Council to:  

● Engage Native Nations through mandated consultation before pursuing any 
regulatory changes 

● Develop revisions that strengthen, not weaken, government-to-government 
relationships 

● Preserve meaningful consultation 
● Protect sacred places and traditional cultural landscapes 
● Respect statutory authorities established by Congress, and 
● Uphold the federal trust responsibility owed to Native Nations 

We also call upon members of Congress, federal agencies, preservation organizations, state 
governments, Native leaders, and the American public to recognize that what Native Nations 
work to protect, ultimately benefits them as well, and that future generations depend upon 
the choices made today. For generations, Native Nations have fulfilled their traditional 
responsibility to protect the places that define who we are as Peoples. The federal 
government carries its own responsibility to honor its commitments, uphold its trust 
obligations, and engage Native Nations as sovereign partners. The proposed Section 106 
regulations fail to fulfill that responsibility. 

We urge the Advisory Council on Historic Preservation to reject these revisions and work 
collaboratively with Native Nations to strengthen the consultation process that has protected 
our common cultural heritage for nearly six decades. The future of Section 106 must be 



 

 

grounded in mutual respect, enforceable accountability, and genuine partnership–not 
administrative expediency and diminished protections.  
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The Association on American Indian Affairs is the oldest national Native non-profit protecting 
sovereignty, preserving culture, educating youth and building capacity. The Association was formed  
in 1922 to change the destructive path of federal policy from assimilation, termination and allotment, 

to sovereignty, self-determination and self-sufficiency. Throughout its more than 100-year history,  
the Association has provided national advocacy on watershed issues that support sovereignty and 
culture, while working at a grassroots level with Native Nations to support the implementation of 

programs that support Native Peoples.   
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